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11 January 2006

The Chairman and Councillors
Environment Committee

NELSON RESOURCE MANAGEMENT PLAN: FRESHWATER PLAN CHANGE
HEARING PROCESS

1.  Reason for report

1.1. To consider whether there should be an independent commissioner appointed to the
Committee which hears and considers submissions to the Freshwater Plan Change.

Background

2.1. Hearings on the Freshwater Plan Change are scheduled to take place in the fortnight
between 27 March and 6 April 2006. The Proposed Plan Change includes (but is not
limited to) the regulation of: activities and structures in the beds of rivers; takes of
surface and ground water for out-of stream uses; discharges to rivers; and land uses
that impact on water quality.

2.2. The Council has dual interests in the Freshwater Plan Change. As the resource
management regulator the Council is responsible for the preparation of the plan
change. As a service provider, the Council manages the stormwater system, instream
structures and the urban water supply, all of which are affected by the provisions in
the Freshwater Plan Change.

2.3. The Plan was developed by a working party including DOC, Iwi, Fish and Game.

2.4. A submission on behalf of the Council has been made on the Freshwater Plan Change,
and the hearing committee will be making recommendations on that submission.

2.5. In the past, submissions to plan changes have been heard by the full Council, chaired
by the Chair of Environment Committee. Given Council’s dual interests in the
Freshwater Plan Change there is potential for significant conflicts of interest to occur
when decisions are being made on the Council submission (for example, how
stormwater discharges will be managed, how sewage overflows will be regulated, and
rules related to water takes for urban water supply).

2.6. The decision to include an iwi representative on the hearing committee was made at a
meeting of the full Council on 7 April 2005, where it was resolved that the Council
appoint Mr Moetu Stephens to be an iwi representative on the Committee which hears
and considers submissions to the Freshwater Plan Change.

2.7. This hearing is for a change to the Nelson Resource Management Plan (NRMP). Two
key issues arise for the Council:

@) Only the Council can amend the NRMP so any decisions by the Committee
must be put to the Council for adoption. It is at that point that the Council can,
if it chooses to, not accept the recommended decisions of the Committee. That
will have the consequence of either:

= The potential for judicial review proceedings to be brought by any
submitter on the Council’s process
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= Requiring the rehearing of all submissions by the Committee with a new
independent Commissioner. In order to achieve the purpose of the
Resource Management Act (1991) (RMA) it is not feasible for just the
Council’s submission to be heard; the Plan Change represents an
integrated resource management approach to promote sustainable
management of freshwater in Nelson City.

(b) It is difficult for the Council to appeal its own decision on a plan change. This
IS not a resource consent matter where a Commissioner is commissioned to
make a decision where the Council is applicant or has an interest in the
consented matter. In that case, the Council has clear rights of appeal, not
having turned its mind to the decision of the Commissioner nor to release of
the decision. The RMA does not give the Commissioner the power to make a
binding decision (34A RMA) on a plan change. Only the Council can amend,
by resolution, the NRMP. It comes to a difficult legal position if a Council, by
resolution, changes its own plan, then appeals to the Environment Court that its
decision is wrong.

In its plan making, plan changing role, the Council is acting as regulator constrained
by the RMA. The ambit of its decisions is constrained by the content of the draft plan,
the submissions and further submissions before it, and the purpose of the RMA.

Consultation

Staff consulted with the Executive Team on best process for making a submission on
the Freshwater Plan Change given the Council’s different regulatory and service
provider roles. The Executive advised staff to prepare one submission.

Views and preferences of interested or affected persons

The Council as service provider is the party most likely to be affected by the
appointment of an independent commissioner to make decisions on Council’s own
submission as the decisions may have significant financial implications for this
activity.

Some of the submitters on the Freshwater Plan Change have expressed concerns about
the Council activities affecting freshwater being treated more leniently than other
parties. Appointing a commissioner could provide a more independent decision
making process and ensure that other submitters can see that the Council’s service
delivery functions do not receive more favourable treatment than any other submitters.

The Hearing Committee, however constituted, should not have power to make
decisions on submissions. Its role should be to determine submissions and
recommend decisions for adoption by the Council. Section 34A of the RMA does not
provide for the Hearing Committee to approve a plan (or plan change) under
delegation.
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Funding

5.1 The approximate cost of engaging a commissioner is $1000 per day and can be met
within the budget for the preparation and change of the Nelson Resource Management
Plan.

6.  Significance of Decision

6.1. Deciding whether to include an independent commissioner to the hearing committee is
not a significant decision. However, it is important that the hearing process is carried
out in a transparent way that is not perceived to unfairly favour Council interests over
the interests of other submitters.

7. Relevant Council policies

7.1. RPS Policy UP3.3.1
To resolve conflict of interests within Council in a manner which grants Council,
where it is a resource user, the same status as any other resource user.

Options

8.1. The make up of the hearing committee of the Freshwater Plan Change could consist
of:

a) Whole-of-Council Hearing Committee and Iwi representative
b) Environment Committee and Iwi representative
c) Commissioner and 3-4 Councillors and Iwi representative

8.2 Table of advantages and disadvantages of each option:

Option Advantages Disadvantages
a) Council and | All councillors who are available | Potential for other parties to the
Iwi for the fortnight of the hearing can | hearing to consider that Council is
representative | be involved favouring its own interests.
b) Some reduced risk of perceived The risk of a recommendation

. bias if members of the from the hearing committee to full
Environment ) L o -

. Infrastructure Committee are not | Council being revisited, requiring

Committee and . . . . )
Wi making decisions on the Council | a rehearing of the submissions.

submission regarding

representative 2
P Infrastructure interests.

C) Actual and perceived Cost of commissioner

Commissioner, u;?epi(_end(igc%of de?ll’sslosgfvice Reduced involvement and buy in

3-4 arg\fiéréf rolee 9l'ltlwrilsClensures the by Councillors in the decision

Councillors P oL making process

and Iwi Council is given the same status o _

representative | & other resource users, in Difficult for the Council to appeal
P accordance with the RPS policy if a decision is unfavourable to the

UP3.3.1. Council’s service provider
function.

Smaller decision making panel
may be a more workable process.

Less potential for appeal by other
submitters on the basis that
Council has favoured its own
interests.

9. Staff recommendation
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9.1 That an independent commissioner is appointed to the hearing committee which also
consists of three or four Resource Management Act hearings accredited Councillors
and one lwi representative.

9.2 That the independent commissioner should have authority to participate in all
decision-making but be is solely responsible for making decisions on the Council’s
own submission.

10. Delegations Register reference

10.1 Environment Committee delegations:

87  Power to hear, consider and determine submissions on policy issues arising from
the preparation, operation, change or review of the Nelson Resource
Management Plan, or Nelson Regional Policy Statement, or to determine that
commissioner(s) may be appointed for such purpose in any matter where the
Council is, or is perceived to be an interested party.

Delegations to Chief Executive and Officers

EC3 Appoint Commissioner(s), when the Council is, or is perceived to be, an
interested party to any hearing and where provided for by statute (Section 34
Resource Management Act). Delegated to Level 2.

Level 2 = Divisional Manager Planning and Consents (or in his/her absence the
Chief Executive)

11. Recommendation

THAT a hearing committee comprising three hearings accredited Councillors,
Mr Moetu Stephens, and an independent commissioner, be appointed to hear
and determine submissions and further submissions to Plan Change 04/01
(freshwater) of the Nelson Resource Management Plan and recommend
decisions to the Council

AND THAT the three Councillors be Councillor...

AND THAT the independent commissioner is solely responsible for making
decisions on the Council’s own submission.

AND_ THAT the Divisional Manager Planning and Consents appoint an
independent commissioner to the hearing committee for the Plan Change 04/01
(freshwater).

V R Altments

Chief Executive
DB:
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