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BEFORE THE ENVIRONMENT COURT

Environment Judge J R Jackson sitting alone under section 279 of the Act
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CONSENT ORDER

Introduction

[1] The Court has read and considered the appeal, the respondent’s reply, and

the memorandum of the parties received on 26 March 2007,

[2] Hancock Forest Management Limited (formerly Carter Holt Harvey

Limited), the Director General of Conservation, Horticulture New



Zealand, Federated Farmers of New Zealand Incorporated and Transit
New Zealand have given notice of an intention to become parties under

5274 and have signed the memorandum setting out the relief sought.

[3] The Court is making this order under s279(1)(b) of the Act, such order
being by consent, rather than representing a decision or determination on
the merits pursuant to section 297. The Court understands for present

purposes that:

(a) All parties to the proceedings have executed the memorandum

requesting this order;

(b)  All parties are satisfied that all matters proposed for the Court’s
endorsement fall within the Court’s jurisdiction, and conform to
relevant requirements and objectives of the Resource Management

Act, mcluding m particular Part 2.

Order

[4] Therefore the Court orders, by consent, that the Proposed Plan Change
&
(04/01) to the Nelson Resource Management Plan shall be amended to the

following extent:
(1)  Amend the definition of ‘riparian margin’ to read as follows:

Riparian margin means the area of land adjacent to any
wetland, river, lake or coastal marine area where direct interaction
occurs between land and water systems. The riparian margin
contributes to the natural functioning, character and quality of the
water body or area, and the land margin, and associated

ecosystems.




Policy DO17.1.5 — planting in river margins

(2)  Amend Policy DO17.1.5 to read as follows:
The introduction of plants in the margins of rivers should be encouraged
except where such planting involves pest plants or plants which are likely
to be spread into the bed of a river:

Rule FWr.1 — disturbance of river, and lake beds, and wetlands

3) Amend Rule FWr.1.1 to read as follows:

aj The disturbance of beds associated with:
i) the removal of vegetation and flood debris which has
been deposited into or on the bed, inchiding trees, or

i) the removal of pest plants and litter is permitted.

(4)  Amend FWr.1.1 general condition (i) to read as follows:

General conditions
i} the activity:

- shall not affect sediment levels or vegetation in all lower
tidal reaches of waterbodies during the main spawning
period of inanga (15 March to 31 May), and

- shall not be carried out between 1 April and 15 August
in all water bodies upstream of the tidal reach (which
extends for a length 5 times the width of the river mouth)
for the protection of koaro and kokopu species spawning
habitat, unless ambient levels of sediment are returned
within 48 hours of construction commencing within the

waterbody, and




iii)

vi)

vii)

- shall not be carried out during the trout spawning period
(1 May to 30 September) in the Maitai, Brook,
Whangamoa, Wakapuaka, Lud and Teal rivers and
Poorman Stream, and

there shall be no storage, mixing or refuelling of fuel, oil,

paints, agrichemicals or other similar substances within the

bed or within 5m of the banks of any flowing river, or any
wetland, and

any activity associated with bed disturbance shall not, aﬁe;f

reasonable mixing, give rise to any of the following eﬁecﬁs‘

in the receiving waters:

- the production of any conspicuous oil or grease films,
scums or foams, or floatable or suspended materials, or

- any conspicuous change of colour or visual clarity, or

- any emission of objectionable odour, or

- any significant adverse effects on aquatic life, and

the use of vehicles and machinery in the wetted bed shall be

avoided where possible, and

fish passage shall be maintained, both during construction
and afterwards, and

any riparian areas which are disturbed are rehabilitated to

the same state or better than that which existed prior to the

disturbance, except for the direct approaches (o the
crossing, and

the bed disturbance activity shall not impede legal right to

foot access to and along the waterbody, where it exists,

unless public notice has been given in accordance with a

health and safety plan.



Rule FWr.3 — planting in river beds and margins, and in wetlands

)

Amend Rule FWr.3 to read as follows:

Permitted Controlled | Discretionary/Non Complying
FWe3 FWe3.] FWr.3.2 FWwr33
Planting in river a) The planting or replacement of indigenous | not applicable Discretionary activities
beds and margins, and exotic plants, (excluding pest plants) a} The planting in, on or under the bed of any river or
and in wellands i permitted if lake, and

[note that this rule

is a regional rule]

i) Salix fragilis (Crack Willow), Salix cinera
(Grey Willow) and Salix viminalis (Osier
willow) is not planted within 5m of a
waterbody, and

ii} plantation forest is not planted within 5m
of any river mapped as riparian overlay in
the RM Plan maps and within 10m of those
vivers which have conservation priovity I and
2 (as listed in Tuble 6.1 of Appendix 6), and
ifi) there are no adverse effects on existing
network utilities, and

iv} no vegetation is established that is likely to
give rise fo debris entering the river or lake in
a weay that may resulf in:

- diversion or damming, or

- bed or bank evosion, or

- adverse effects on ecosystems that are move

than minor:

b) The planting of suitable indigenous
vegetation in wetlands, and the planting
of exotic plants in constructed wetlands,

15 permitted.

b} the planting of plantation forest within Sm of any
river mapped as riparian overlay in the RM Plan maps,

and within 10m of those rivers which have

conservation priovity | and 2 (as listed in Appendix 6 of
the Nelson Resource Management Plan), and

¢) the planting of vegetation that comtravenes the

permitied activity standards and which is not specified
as non-complying or profibited,

is discretionary.

Non-complying activities
The planting of exotic plants in natural wetlands is

non-complying

Prohibited

a) The planting of Salix fragilis (Crack Willow),
Salix cinera (Grey Willow) and Salix viminalis
(Osier Willow) within 5m of a waterbody, and

b} the introduction or planting of any of the total
control, progressive control, boundary control
and regional surveillance pests identified in the
Regional  Pest

operative  Tasman-Nelson

Management Strategy is prohibited.




Rule FWr.5 — bridges, culverts and fords

(6)  Add new definition to Chapter 2 of the RM Plan (Meaning of
Words) as follows:
MW.634 Forested catchment for the purpose of rule
FWr.5, means 80 percent of the catchment is managed for forestry
purposes.
(7)  Amend Rule FWr.5 to read as follows:
sl FWrs.2 Fites.3
a) The placement or evection of a bridge over the bed of a | a) The placement or erection of a new | Discrefionary

river or lake is a permitted activity if:

i) any abutments are stubilived and protected against
erosion, and

ii) the approaches to the bridge are comstrucled and
maintained to minimise the discharge or runoff, and

ifi) the bridge and its associated design structures is
designed to comvey a 1:50 year flood event (and 0.4m
Sfreeboard) in the following rivers:

Reservoir Creek, Saxton Creek, Orphanage Creek,
Orchard Creek, Poormans Vailley Creek, Arapiki Stream,
Jenkins Creek, York Stream, Maitai River, The Brook
Stream, Oldham Creek, Todds Valley Stream, Wakapuaka
River and its named tributaries and Whangamoa River
and ifs named tributaries,

and in any other rivers, the bridge and its associated design
structures is designed to convey a 1:15 year flood event
{with 0.4m freeboard).

b) An existing culvert or ford which was lawfully
established prior to the freshwater plan change being made

culvert, and associated armouring, s

controiled if:
i) the general conditions in Rule FWri.l
{exchuling  comtrols  on  aggregate

extraction} are met, and

i) the culvert is positioned so that the
gradient and alignment are the same as the
river, and

V) the downstream floor of the culvert is set
below the river bed level and

vi) erosion immediately below the culvert is
avoided by use of armouring materials such
as rocks, and

vii} the culvert is maintained so it does not
become blocked by debris, and

ix) the culvert and its associated design
structures is designed to convey a 1:50 year
flood event (and Odm frechoard) i the
Jollowing rivers:

Reservoir Creek, Saxton Creek, Ovphanage

a) A bridge, cufvert or
Jord which cannot meet
the conditions for a
permitted activity, and

b) a culvert or ford
which cannot meet the
condifions  for a

controlled  activityis a

discretionary activiy.

In this rile
applications Jjor
discretionary
activities may be
considered — without
notification and

without the need to
obtain written
approval of affecred
persons, under

section 94 of the Act.

Creek, Orchard Creek, Poormans Valley

|.operative is a permitted activity if the structure does not
L GEALOF
P fy affect:




i) fish passage, or
it} water quality, or

i} flood capacisy.

¢} Placement or erection of a new culvert is a permitted
activity [in the Rural Zone] if-

i} the catchment area above the culvert does not exceed
50ha in a forested catchment or 10ha in other rural
catchments, and

if) the culvert is not associated with a residential
development, and

iii) the downstream floor of the culvert is set below the river
bed level, and

) the culvert is no greater than 20m in length, and

v} the general conditions in FW 1.1 are met, and

vi) detail of the site and culvert dimensions is forwarded to
the Council within one month of construction, and

vii} the culvert and its associated design structures is
designed to convey a 1:50 year flood event (with 0.4m
Jreeboard) in the following rivers:

Reservoir Creek, Scocton Creek, Orphanage Creek,
Orchard Creek, Poormans Valley Creek, Avapiki Stream,
Jenkins Creek, York Stream, Muitai River, The Brook
Stream, Oldham Creek, Todds Valley Stream, Wakapuaka
River and its named tributaries and Whangamoa River
and its named fributaries,

and in any other rivers, the culvert and its associated

design structures is designed to convey a 1:15 year

flood event (with 0.4m freeboard).

Creek, Arapiki Stream, Jenkins Creek, York
Stream, Maitai River, The Brook Stream,
Oldham  Creek, Todds Valley Stream,
Wakapuaka River and its named tributaries
and  Whangamoa River and its named
fributaries,

and in any other rivers, the culvert and ifs
associated design structures is designed o
convey a 1:15 year flood event (with 0.4m
[reeboard).

b) Installation of a new ford is controlled if'

i) the general conditions in Rule FWr1.1 are
met, and

ii) the ford will raise the level of the bed by
1o more than 300mm, and

ifi) the ford does not impede fish passage.

Control is reserved over the following
matters:

i) damage to indigenous vegetation and
habitats, and

i) disturbance of rviver bawks and river
beds, and

1ii) adverse effects on fish passage, and

) flood capacity,

In this rule applications for controlled
activities may be considered without
notification and without the need to
obtain written approval of affected

persons, under section 94 of the Act.




Assessment Criteria

Explanation

FWr5.4

a) effects on water guality.

b) effects on aquatic ecosystems.

¢) the degree to which the activity affects the existing classification
and values of the waterbody (refer to Appendix 28.4 and Appendix
). Where insufficient information is available, and for unspecified
rivers, a site assessment will be required as part of the Assessment
of Environmental Effects for discrefionary activities.

d) disturbance of the bed.

e) the method and #iming of works.

J) duration of consent.

g) monitoring and reporting requirements.

h} review of consent conditions and the timing and purpose of the
review

i) any effects of the activity on network utilities.

1) flood eapacity

&) payment of a monitoring charge to allow for an inspection of the
Structire.

D agreement that any required maintenance is carried out by the
owner of the stricture,

m) commiiment to remove the structure if it becomes obsolete or if

the consent for it expires and is not renewed.

n) legal access issues

Wiy

When structures such as bridges and culverts are well designed they can
mitigate environmental effects on a river by avotding vehicle and stock
disturbance of the viver bed, and providing shade. However, it is
important that in the case of the Wakapuaka and Whangamoa rivers and
their tributaries, that a 1 in 50 vear flood can pass through them, and in the
case of other rural streams and drains that structures are designed to allow
a I in 15 year high flow to pass through them, and that a natural river bed

Femains.

The advantage of bridges over culverts is that bridges, unlike culverts, do
not have an artificial base which tends to change flow dynamics and
impede fish passage. Generally, fords and culverts resuit in the discharge
of sediment, change streambed gradients, ave not conducive io fish
passage, and require a higher level of maintenance than bridges.

The following district wide policies are relevant to this rule:

DOI17.1.3 (flood damage)

DO17.1.6 (structures in and under the beds of vivers, lukes and wetlands)
DOI7.2.1 {activities and structures in the beds of rivers and lakes which
affect network utility operations)

As outlined in the figure below, In relation to culvert installations
“freeboard” refers o the distance between the top of earth
embankment or road carriageway (at the lowest point where water
will overtop the structure) and the water surface at the design flow
(Q15 or Q50) measured immediately upsiream of the embankment.
For clarity, the water surface may in fact be above the top of the

culvert (pipe soffit) at the design flow.

Figure FWr.5.5

Top of earth embankment or razd caniageway

I 0.4m Freeboard
AV

Waler level

Top af sulvert I




Rule FWr.9 — deposition of material in the beds and on the banks of

rivers and lakes, and in wetlands

(9)

Amend Rule FWr.9.1 by adding the following:

FWr.9.1¢)  Deposition of forestry slash is a permitted activity if
best practicable option is taken to avoid slash
entering a river, and any slash deposited in the bed
of a river does not:

- cause flooding or blockages of any downstream
structure, or
- adversely affect water quality, or

- adversely affect aquatic habitats.

The definition of ‘river’

(10)

Amend the definition of ‘river’ to read as follows:

River means a continually or intermittently flowing body of fresh
water, and includes a stream and modified water course; but does
rot include any artificial watercourse (including an irrvigation
canal, water supply race, canal for the supply of water for

electricity power generation, and farm drainage canal).

For the purpose of this definition, ‘intermittently’ means a river or

stream that is dry at certain times and has one or more of the

following characteristics:

a) it is mapped as riparian overlay in the Nelson Resource
Management Plan maps or listed as conservation priovity 1
or 2 in Table 6.1; or

b) has natural stable pools having a depth at their deepest

point of not less than 150mm and a surface area of not less



than 2m’ present throughout the period commencing 1

February and ending 30 April of any year.

[5] The appeal is otherwise dismissed.

[6] There is no order for costs.

DATED at CHRISTCHURCH | 6 April 2007,

o

lon ]

Environment Judge

fssued: {6 APR 2007



