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INTRODUCTION

I provided a planning report on behalf of Nelson City Council to the Commissioners at the
hearing, which commenced on 26 May 2008. The Commissioners adjourned the hearing on 29
May 2008, and in the First Minute to the parties the Chairman instructed me to prepare a further
report on a number of issues that arose during the hearing.

In the Second Minute to the parties, the Commissioners set out a list of 28 matters to be reported
on. [ have met with Keith Ballagh, Council’s acoustic consultant, to discuss the items on that list,
and in this supplementary report I respond to those matters. Several of those are technical matters,
and where appropriate I have included Mr Ballagh’s comments in quote marks in this report. This
will assist the Commissioners in who they may wish to address any questions to.

I have also discussed some of the items with Council’s solicitor, Julian Ironside, from Fletcher
Vautier Moore. These matters are items 2, 10, 12, 21 and 24 on the list. I have included Mr
Ironside’s comments within the body of my report. I have asked Mr Ironside to attend the start of
the hearing in case the Commissioners wish to question him on those matters.

ISSUES ARISING FROM HEARING

1. Noise contour bands - What is the best wording to define the three noise bands? (e.g. is
it 55 - 59, 60 — 64, 65+ or 55 — 60, 60 — 65, 65+).

Mr Ballagh’s response:

In clause AP29.B the current wording defining the three mitigation bands may be incorrect as it
assumes sound levels are whole numbers only. Thus there is potentially a gap between the two
categories “up to 59 dBA” and “60 dBA and up to 65 dBA”. A noise level of for instance 59.4
dBA might be regarded as not being in either band.

I recommend that the wordings be changed in each occurrence so that the three bands are:
e Above 65 dBA, (or greater than 65 dBA)
e 60 dBA and above and less than 65 dBA, and

e 55 dBA and above and less than 60 dBA.

Note: Any other references in the variation to these three bands should be modified accordingly.
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2. Definition of ‘habitable space’ — Review whether it should perhaps include the entire house
with specific exclusions. Reconsider that part of the definition referring to “normal domestic
activities”. This definition must be watertight. (Consider alternative words to avoid a definition
conflicting with the Building Code).

Planner’s Response:

In discussions with Mr Ironside, it was agreed that a definition that includes the entire house, with
specific exclusions, would be more appropriate, and would avoid the initial hurdle of determining
what constitutes “normally associated with domestic living” in the current definition.

The solicitor suggests the following amended definition:

Habitable space means the interior parts of a building used for any residential activity’
but excluding any bathroom, laundry, water closet, pantry, walk-in-wardrobe, corridor,
hallway, lobby, clothes drying room, garage, carport or other space of a specialised
nature occupied neither frequently nor for extended periods.

" The term ‘residential activity’ is defined in the NRMP.

I note that the definition of ‘residential activity’ includes other types of living accommodation,
which are considered appropriate to include in the definition of habitable space).

I have recommended including ‘educational facility’ in the definition of habitable space (in
response to the submission by PNL), and this is commented on in item 21, Auckland Point
School.

3. Continuous Noise Monitoring — Review Clause AP29.A.2(a) that specifies continuous
noise monitoring for “at least five years”. In view of the potential for change in Port
activities, which the Variation addresses, does continuous monitoring need to continue
for the life of the Plan. There is also a potential mismatch with clause (b). If the
minimum monitoring period of one year proposed by Mr Hegley is considered
appropriate, when should the year start, and who should review whether monitoring
should be continued. Review the implications of Mr Hegley’s proposal that data should
only be analysed in response to complaints, and also review whether any data should
routinely be provided to the liaison committee. Consider whether there are any
mechanisms to encourage the port to also use data for proactive noise management
(particularly in response to Ly.x events). Confirm what is specified in terms of who
determines where the monitor is located.
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Mr Ballagh’s Response:

“Part of the justification for a mitigation approach versus a control approach is that the port
activities are subject to rapid change albeit with possible periods of stability. This would suggest
that noise monitoring should be ongoing for the life of the plan so that changes in activities can be
easily and quickly identified.

On the other hand if the port has arrived at a period of prolonged stability the requirement for a
permanent monitor may be a waste of resources. A possible solution could be for the Port Noise
Liaison Committee to review the need for continuous monitoring after five years, and every two
years thereafter. Clause (a) could be modified as follows:

“ The Port Operator shall maintain at its expense sound level monitoring equipment ..

for-at-leastthefirstfiveyears. After five years and every two years thereafter the Port

Noise Liaison Committee shall review the necessity for continuous monitoring and may
decide to suspend the requirement until the committee decides that it shall be resumed.”’

If a minimum monitoring period of one year were decided upon then it would be reasonable to
allow a 6 month period for the Port to review possible systems, tender and purchase, obtain
delivery and set up and commission such a system. Therefore a reasonable time would be six
months from publication of the Commissioners’ decision. As noted above it would be appropriate
for the Port Noise Liaison Committee to be the body that makes the decision on whether
monitoring should be continued.

The degree to which the noise monitoring data will include significant contamination from non
port noise is unresolved, with the Port Operator and the Council’s consultants having differing
views. Thus the raw data may be misleading unless carefully matched with operational data and
screened carefully for extraneous noise events. This could involve considerable effort and expense
on an ongoing basis if there is much contamination. It would however be reasonable for the Port
Noise Liaison Committee to receive at least a summary of the unanalysed raw data with the clear
qualification that it may be contaminated. This would not involve a large effort by the Operator. If
permanent monitoring were to begin then over a period of months the degree to which the noise
data may contain contamination from other sources will become clearer.

Until some experience is gained it is unclear how the Port may use the data pro-actively, but it is
considered that the Port Noise Liaison Committee would be the most appropriate forum for
reviewing the data to decide what actions should be taken. The Port Noise Management Plan
would be the most appropriate place to develop policies and procedures for use of this data.

The Variation does not specify a procedure for deciding where the monitor is to be located. A
procedure is defined AP29.A.2 for deciding on positions for noise measurements for proving the
accuracy of the noise contours (by agreement between the Council and the Port and if no
agreement then the Council). If there were scope then this would also be an appropriate
procedure for deciding on location of the permanent monitor. Scope is possibly provided by Ian
Northrop’s submission which opposed the Port Operator being responsible for its own monitoring.
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4, Typographical errors with noise terms - Some minor tidying of technical wording
required such as changing Los to Loy and being consistent with subscripts (such as Leq 15
minute). Update drafting to consistently use Lg, (remove Pasques) and check for
consistency of versions of New Zealand Standards referenced.

Mr Ballagh’s Response

Editing work is required to tidy up these inconsistencies, and this can be done when final drafting
of the Variation is carried out (with assistance from Council staff if required).

5. Special audible characteristics — Review clause AP29.A.3 (a) (ii), which limits the
application of special audible characteristics. What is normal for log or container
activity, and is it intended to be included in this exception.

Mr Ballagh’s Response:

This clause is based on the Port Chalmers decision. The Court stated that it had based its decision
on an appropriate internal noise level (i.e. 40 dBA Ly, as compared to 45 dBA in NZS6809) in
part by considering that impact noises were an integral part of port noise.

Therefore some degree of protection from impact noise is already allowed for and application of a
special audible characteristic for the normal range of impact noises associated with log and
container handling would be double counting.

Some consideration could be given to including the word “normal” as in “adjustments for special
audible characteristics...not apply to noise from normal log and container handling activities...”.
This would allow some unusual activity to be penalised.

6. Port Noise Liaison Committee - Review its function, including need for an independent
chair, “ombudsman” type review of decisions, better definition of the qualifications to be
a member (e.g. a resident is someone who lives inside the Port effects control overlay,
need similar for Port users). Review the composition of the committee to see if the
proportion of residents can be increased, possibly with some other parties co-opted to the
committee in an advisory role.

Planner’s Response:

The function and composition of the Port Noise Liaison Committee are set out in AP29.C, and in
AP29.A.1, the provisions in the Port Noise Management Plan.

In reflecting on the various concerns expressed at the hearing, my recommendations are to make
the following amendments to AP29.C.1:
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Composition:

There is I feel a legitimate concern that the Committee has more representation from Port and port
users groups than from residents, and given a main focus of this group is to investigate and make
recommendations on incidents of noise affecting adjacent residents, it is considered greater
representation is appropriate by residents on the Committee.

I would recommend there be up to 4 residents appointed to the Committee, up to 2 from the Port
Operator, up to 2 from the Port Industrial Area users, and one from the Nelson City Council.

This would provide a balance in the numbers representing the receivers of noise, and the makers of
the noise. I see no need for more than one Nelson City Council representative on the Committee.
The NCC person would be there to be aware of complaints being received, to provide technical
input on rule interpretation, Council processes and other matters.

The residents’ representatives should in my view be residents in the Port Effects Overlay area. The
practice has been that Council has called a public meeting, and residents have been elected based
on whether they are east or west of Russell Street. I am comfortable with that, but there may be no
need to formalise in the variation itself.

I consider that the reference to ‘Port Industrial Area users and cargo owners’ needs better
definition. I would suggest it simply be changed to representatives of ‘other owners or lessees of
land in the Port Industrial Area’.

I would support the Committee availing itself of specialist or technical advice, but would not see
the need to extend this to co-opting of other parties to the Committee. This may become unwieldy,
and I consider the Committee members should be able to make recommendations after receiving
technical advice is.

Chairperson:

Jim Sinner’s submission was for the Committee to elect a chairperson from among its own
members, and it may elect a person not otherwise appointed to the Committee, except that in either
case the person may not be an employee of the Port Operator.

I support the need to require the Committee to elect its own chairperson, but I do not feel it is
necessary to rule out the potential appointment of a Port employee should the Committee
determine that that person is the appropriate chairperson.

My feeling is that an employee of the Port Operator will most likely ‘know the ropes’ in terms of
Port processes and procedures, and may be in a position to access information more readily, and
may also be better placed to persuade or influence the decision-makers on the Board when it
considers recommendations of the Committee.

Whilst T acknowledge the potential concern that the a port employee may lean more towards
protecting the Port’s interests, on balance I favour leaving it up to the Committee to appoint its
own chairperson, without being constrained as to whether that person is a Port employee, or an
independent person.
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Ombudsman type review:

In my view the Committee’s performance, and the acceptance or otherwise by the Port Operator of
its recommendations, will need to be reviewed by Council staff following a year’s operation.

I have accordingly recommended, in response to the submission of Gibbons Holdings Limited,
that all reports, minutes, and recommendations considered or made by the Committee and the Port
Operator, are to be held at the offices of the Port Operator and the Nelson City Council and made
available to members of the public on request. This will make the decision making process
transparent.

I accept there is a concern that the Port Operator may reject some or even all of the
recommendations of the Committee, and the variation has no method for addressing this.
However, I consider it may be unnecessarily complicated to set up a formal ombudsman type
review as part of this variation, and in any event the ombudsman’s findings may not be binding on
the Port Operator either.

This area is perhaps beyond my expertise to provide a definite recommendation on. However, I
would say that if the Council’s annual review of the Committee’s performance determines it is not
operating effectively, and the Port Operator is not consistently taking on board its
recommendations, specialist advice on a more formal mechanism can be taken and may lead to a
subsequent plan change to address this.

My recommendation is to amend AP29.C.2 as follows:
AP29.C.2 General Duty to Committee

AP29.C.2i Subject to anything to the contrary in this Appendix 29 the Port
Operator shall implement such recommendations of the Port Noise Liaison
Committee as can be implemented within budget and without compromising the
efficiency, safety and competitiveness of port operations. The Nelson City
Council will review, on_an_annual basis, the performance of the Port Noise
Liaison Committee, including decisions taken by the Port Operator with respect
to recommendations of the Committee.

7. Curfews - Comment on possibility of partial curfews (e.g. on certain activities at night
not immediately related to loading/unloading of ships).

Planner’s Response:

I understand the Commissioners are interested in the implications of potentially imposing a partial
curfew, for activities other than just ship loading operations.

The issue of curfews has been addressed in the section 32 report, and in the separate reports
produced by PNL in the section 32 reference documents (Document 21).

The additional information provided by PNL in document 21 makes the following summary
statement, with supporting information in the following pages of that report:
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“Further reducing the present parameters with a regular curfew of 3-4 hours would
increase the restrictions already experienced in terms of tide, berth, plant and labour and
constrain the ability to service the shipping companies that use Nelson’s port facilities.
Whilst some efforts are made to limit hours worked at night, meeting the needs of the
shipping companies who use the port is the priority and this is required to be round the
clock and 7 days per week”.

I agree with that summary, and note the evidence also given by Martin Byrne and Stuart Hughes,
for PNL, that reinforced the point that curfews of any duration on a regular basis are not practical
or viable at this Port.

My understanding from listening to the evidence is that the principal sources of noise that causes
the most concern is from the direct loading and unloading operations. It seems the regular hum of
noise around the port can be tolerated.

Accordingly, and in light of the evidence as to the impacts of curfews on the Port’s viability, I do
not recommend imposing partial curfews on any of the port operations.

I have heard no conflicting evidence, and have no further information or expertise in this matter, to
further assist the Commissioners or to lead me to conclude otherwise.

8. INr 38 - Report back on the implications of INr 38 applying immediately outside the Port
Effects Control Overlay and how this might inhibit the ability under the Variation to vary
the noise emission from the Port. Possible immediate conflict due to difference between
Ljo and Lg,. If this is considered to be a major defect can there be a variation on the
variation

Mr Ballagh’s Response:

It is agreed there is a potential conflict at the outer edge of the Port Effects Overlay. On the inside
of this line the Port is predicting that it will in the worse case (busiest 5 days) be producing Lg, 55
dBA. This could be roughly translated as 58 dBA Lo daytime and 48 dBA L night time. On the
other side of the line it must meet INr38, which is 55 dBA Ly and 45 dBA L. Thus the Port
would not be able to operate as required because it would exceed INr38 at the outer edge of the
Overlay.

This has been discussed with the Port who consider that in the short term, with various
contingencies in their predictions, that it is unlikely that they would exceed 55/45 dBA L at the
outer edge of the Overlay. However in the medium to long term they predict that this will be
exceeded.

Therefore it is recommended that a further variation or plan change be undertaken as soon as
possible following the release of any decision to allow the variation, to either:

e Move the position of the Port Effects Overlay outwards to a point where the Port will be able
to comply with INr 38, or
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e Amend INr 38 so that the rule does not apply to noise from the Port Operational area. This
could be achieved by removing the words “ and received within ... the Port Effects

Overlay”.
9. Lmax - Report on potential inclusion of an L. rule (for instance in the “3 strikes”
rule).
Mr Ballagh’s Response:

One of the chief complaints of the residents is sudden impulsive noises. The L., control takes
account of some of that noise, but in general the rule as written has little or limited control of or
consequence for the Port for generating very short duration noises (such as the “container drop”).

However, I noted at the beginning of the hearing that there are severe practical difficulties in
enforcing an L,,,x control, especially as any exceedance would need to be demonstrated to an
evidential standard. If the Ly, limit were used as a trigger for mitigation then the standard of
proof could be lower. It might be possible with a combination of a permanent noise monitor
(which “tape recorded” events over a certain threshold so they could be listened to), and a review
of the video recordings from the security cameras to investigate a particular complaint, to
determine if it were likely that it came from the Port operation. This would require a considerable
effort in retrieving data, correlating noise data with video events. It is likely to be hours of work
rather than minutes of work and it is possible that in many complaints the results would be
inconclusive. But in theory this combination of video cameras and tape recording of noise levels
would be able to indicate an exceedance on an L, level at the noise monitor.

An exceedance demonstrated this way would be not be particularly useful in initiating Acoustic
Treatment for any particular Noise Affected Property since retrospective noise data is only
available at one location, the noise monitor. A more certain indication of an L. level being
exceeded would be a manual noise measurement carried out in person by a qualified technician.
This would be more suited to proving exceedance at a particular property. There are obvious
practical difficulties in being at the right place and the right time for observing an exceedance of
what are reasonably rare events, but it could be a backstop to provide some degree of protection
for residents.

I have drafted a possible rule for consideration. The number of occasions and the rolling time
period could be adjusted. There might need to be a corresponding adjustment to AP29.A.3 (b)

(ii).
AP29.B.1 Mitigation for noise-affected properties above 65 dBA

e Receive a measured 85 dBA L. (10pm to 7am) or greater on more than 3 occasions
(more than 24 hours apart) during any rolling 3 week period.
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10. Port Effects Overlay — clarify its role (error in paragraph 3.12 of Planner’s Report).
Summarise the effects of the unavoidable lag between a change in the contours and a
change in the overlay.

Planner’s Response:

The role of the Port Effects Overlay is incorrectly described in paragraph 3.12 of my original
report as: “Properties have been identified in the Overlay depending upon their exposure to noise,
and the mitigation that owners of those properties are entitled to receive”.

The Port Effects Overlay is an overlay on the planning maps within the District Plan. It has two
roles:

Firstly, it identifies the properties for which owners are required to provide acoustic insulation for
construction or alterations to buildings (by way of Rules REr.65A, SCr.69A and INr.71A), and

Secondly, it identifies the area that is excluded from Rule INT.38, i.e. the rule that applies ‘noise at
boundary’ controls to activities in the Industrial Zone. The reason for this exclusion is that
properties within the Port Effects Overlay are protected by Rule INr.40, this being the rule that
requires implementation of a port noise management plan, port noise mitigation plan, and a port
noise liaison committee.

The map that determines the eligibility of properties for mitigation is the Port Noise Contour Map,
and not the Port Effects Control Overlay. The Port Noise Contour Map is included in the Port
Noise Management Plan, and does not form part of the District Plan.

The contours shown in the Port Noise Management Plan are required to be updated annually
(AP29.A.2(d)), and this can be achieved relatively simply by inserting a new map in the Port
Noise Management Plan. It would be expected that the updated contours should also be included
in the District Planning Maps, for consistency. However, changes to the Overlay can only be
achieved by way of a statutory plan change process, and this will take longer and there will
therefore be a time lag in updating the Overlay.

The consequences of the time lag are that:

e Assuming the contours have moved up the hill, any owner’s doing extensions and
alterations in areas just outside the contours in the Overlay will not have to meet the
acoustic insulation rules, but if their properties are within the updated Contour Map as
being eligible for mitigation they will still benefit from that mitigation, and

¢ In the (perhaps unlikely) event that the contours have moved down the hill, owners doing
extensions and alterations within the Overlay will still be required to acoustically insulate
their alterations. However, if the contours have moved away from their properties, they
will not be eligible for mitigation. In the event that they do the work, at their cost, and the
contours subsequently shift back up the hill and cover their properties, there is currently
no mechanism for those owners to recover the costs of that insulation.
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The Council solicitor’s recommendation with respect to this issue is:

We comment on only the second matter raised, which concerns the requirement at
AP29.A.2.i(d) for the noise contour plan to be updated annually for the first five years of
the required Port Noise Management Plan, and every two years thereafter. We suggest
adding at the end of AP29.A.2.i(d) the following words:

‘The noise contour map required by this provision shall become a planning map forming
part of the Nelson Resource Management Plan. Any updated noise contour map shall
be provided to the Council no later than 1 July in any updating year. The updated noise
contour map shall be publicly notified within one month of it being provided to the
Council.”

11. Mitigation package - What is included in the mitigation cost (e.g. is alternative
accommodation while work is being carried out at cost of Port or resident).

Planner’s Response:

The definition of “Acoustic treatment” refers to the actual physical work to insulate the habitable
spaces, and also states that this includes “the cost of testing and obtaining an Acoustic
Certificate”.

Appendix 29B.1 sets out the requirements for mitigation of noise affected properties.
AP29.B.1i(c) which applies to properties between 60 — 65dBA above 65dBA, states that:
“Acoustic treatment of properties shall be carried out by the Port Operator in accordance with
procedures specified in the Port Noise Mitigation Plan”. AP29.B.2i(b), which applies to
properties between 60 — 65dBA, uses the same words.

The draft Mitigation Plan produced by PNL at the hearing includes relevant sections at 5.2 (‘The
Mitigation Agreement’), and section 5.3 (‘Procedures for greater than 65dBA 5 day Ldn, and
60dBA to 65dBA 5 day Ldn’).

The Mitigation Plan states that the mitigation agreement will set out the details of the mitigation
work proposed, timing, arrangements for access, insurance and payment arrangements and any
specific access needs confirmed with the owner. The costs of making good to match as far as
practicable and reasonable the existing décor will be included in the mitigation work, but costs
relating to ‘betterment’ or added features will be at the owner’s costs. In the case of houses with
character features, the proposals to reduce noise may not always be desirable to the house owner,
and in those situations the owner may choose to carry out only partial treatment.

Section 5.2 goes on to say that the negotiated agreement will be “determined in all good faith by
both parties”, and a procedure for a mediator to be used for disputed is described.

Section 5.3 includes examples of the types of acoustic treatment that may be used, and provides
no additional information on costs other than: “Alternative accommodation desired by the owner
during the alterations would be at the owners cost”.

Therefore, in my view the costs of mitigation clearly include the physical work, and the costs
associated with the acoustic engineer testing and preparing and obtaining the acoustic certificate.
Any other costs that are considered appropriate to be covered by the Port Operator would need to
either be spelled out in the Mitigation Plan, or agreed with the Port Operator on a case-by-case
basis.
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My own view is that the costs for alternative accommodation, where this is required due to the
extensive scope or duration of work, should be at the Port Operator’s cost. It may well be outside
the scope of submissions for this to be addressed through any possible changes to the variation,
but the Port operator may be able to comment on this matter and may be able to indicate whether
it will make changes to the draft Mitigation Plan to address this, and the specific matters to be
included in the costs of mitigation.

12. Mitigation package - What happens to a resident in the 50% contribution zone if next
year the noise contours move and they now are eligible for 100% contribution, do they get a
refund for work done previously.

Planner’s Response:

For this scenario to occur, the property would be exposed to more noise, as it would now be in the
above 65dBA area.

The relevant clause is in AP29.B.1, Mitigation for noise-affected properties above 65dBA:
Clause AP29.B.1i(e) states that:

“If port noise received by a property which has received Acoustic treatment pursuant to
this Appendix 29B exceeds the Certified level of Port noise for that property, then the
Port Operator shall offer to either purchase the affected property or to undertake further
acoustic treatment, despite the previous election of Acoustic treatment”.

The definition of ‘Certified level of port noise’ includes reference to the date the Certificate was
issued, and so my understanding of the clause is that if a property receives more noise than was
certified at the time of the issue of the certificate then the owner of the affected property is in fact
eligible for the additional insulation, which would be 100% funded by the Port Operator, or an
offer to purchase must be made.

However, this does not give rise to a situation where a refund is payable for previous work, as the
work that was done when the property was in the 60 — 65dBA area needs to be upgraded and the
Port Operator would be required to pay for all of that additional work.

The Council solicitor’s recommendation with respect to this issue is:

If the Commissioners wish to make provision for this, we suggest adding the following
condition after condition (e) of AP29.B.1:

‘(ee) Where as a result of updating the Port noise contour map a property that has
previously received Acoustic treatment under the provisions of AP29.B.2. or AP29.B.3
comes within the provisions of AP29.B.1, that property owner shall be entitled to
reimbursement of the amount of the property owner’s contribution under AP29.B.2 or
AP29.B.3, as the case may be.”
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13. Noise Controls in CMA - review any controls on noise from activities just outside the
Port Industrial Area or Port Operational Area.

Planner’s Response:
Rule CMr.55 is the noise rule for the Coastal Marine Area, i.e. all areas below MHWS.

This rule sets limits on noise levels received at the Residential Zone (day time L10 55dBA and
night time L10 45dBA, Lmax 75dBA). However the rule does not apply to noise generated within
the Port Operational Area (which includes that part of the coastal marine area included in PNL’s
coastal permit), and received within the Port Effects Control Overlay.

14. Rule AP29.A.3 (b) (i) - Reconsider requirement on basis of a ship visit for 5 days (this
may be left over from Port Chalmers rules). This subparagraph appears to be unnecessary
given the provisions in subparagraph (ii).

Mr Ballagh’s Response:

I recommend that AP29.A.3 (b) (i) be deleted. This clause has no effect, as the three strikes rule
(AP29.B.1), which uses three occasions of noise exceeding a threshold, only applies to an L
measure. The Ly, measure is not used by the three strikes rule and there is no need to limit the
calculation of this to one ship visit.

15. Unconsented extensions to dwellings - Consider methods of dealing with possibly
illegally established extensions to dwellings. Can Port be held responsible for betterment
in such situations. Concern that older properties should not be excluded from mitigation
package because records lost or non-existent.

Planner’s Response:

I can understand the Port Operator’s unwillingness to fund unlawful and unconsented additions to
dwellings. As noted in my original report, it would however be impractical to require owners of
historic or old dwellings to produce a building permit to show that all or parts of a dwelling were
lawfully established.

Janice Carter’s suggestion is to amend the definition of “Acoustic treatment” to refer to “lawfully
established” habitable spaces. However in my view this does not resolve the issue of incomplete
records for older dwellings erected prior to the Building Act for example.

One practical solution may be to amend the definition only in so far as it relates to dwellings or
alterations and extensions erected post the introduction of the Building Act in 1991. Words could
be added to make it clear that, for those post Building Act dwellings and extensions, acoustic
treatment is only available where a building consent has been issued. The onus will then be on the
owners to produce the appropriate building consent or proof of a building consent having been
issued, before they are eligible for Port-assisted mitigation. Dwellings and building work carried
out prior to 1991 would continue to be automatically eligible for acoustic treatment, without the
need to produce evidence of a building consent.
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The following additional words could be added to the definition of “Acoustic treatment”:

“For any building work carried out after the introduction of the Building Act 1991
(insert date), a building consent or proof of a building consent for that work is required
before any acoustic treatment will be available”.

16. DO12.1.5.i - Review Port’s suggested rewording, may not now make grammatical sense
(Janice Carter’s evidence paragraph 65).

Planner’s Response:

This relates to Policy DO12.1.5, which is to reduce disturbance arising from port operations.
Janice Carter’s evidence at paragraph 65 requests that the explanation be amended to include the
other operators in the Port Industrial Area, as follows:

“The Port Operator, in_conjunction with the lessees and other operators in the Port Industrial
Area, will be encouraged to continue its commitment to environmental management through its
Environmental Consultative Committee and self monitoring of environmental effects of port
operations through its Port Nelson Environmental Management Plan”.

I do not support these changes, as the other operators in the Port Industrial Area do not control or
manage the Environmental Consultative Committee or the Port Nelson Environmental
Management Plan, they are the responsibility of the Port operator, and the explanation does not
therefore make sense.

However, if these amended words are accepted, the words ‘its’ will need changing to ‘the’, as
follows:

“The Port Operator, in_conjunction with the lessees and other operators in the Port
Industrial _Area, will be encouraged to continue its commitment to environmental
management through is-the Environmental Consultative Committee and self monitoring
of environmental effects of port operations through it’s-the Port Nelson Environmental
Management Plan”.

17. AP29.A.2 (a) and (b) - Refer to Janice Carter’s evidence paragraph 71, is there an
opportunity to align in terms of monitoring and modeling time frames. (See point 3
above in this list).

Mr Ballagh’s Response:

Clause (a) requires sound level monitoring for “at least the first five years” and clause (d) requires
a noise contour map to be “updated on an annual basis for the first five years, and every two
vears thereafter”. There is some mismatch between these timescales especially given the obvious
community concern about noise. Part of the justification for a mitigation approach versus a
control approach is that the port activities are subject to rapid change albeit with possible periods
of stability. This would suggest that noise monitoring should be ongoing so that changes in
activities can be easily and quickly identified. On the other hand if the port has arrived at a period
of prolonged stability the requirement for a permanent monitor may be a waste of resources. A
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possible solution could be that the Port Noise Liaison Committee reviews the need for continuous
monitoring after five years, and every two years thereafter.

Clause AP29.A.2 (a) could be modified as follows:

“ The Port Operator shall maintain at its expense sound level monitoring equipment ...

for-atleast the firstfive years. After five years and every two years thereafter the noise

liaison committee shall review the necessity of continuous monitoring and may decide
to suspend the requirement until the committee decides that it shall be resumed.

18. Overlapping of Mitigation Zones - Refer to Janice Carter’s evidence paragraph 74.
Council officers to come back with a solution.

Mr Ballagh’s Response:

See comments on point 1 above.

19. Three strikes provision - Refer to Janice Carter’s evidence paragraph 75.
Planner’s Response:
I think the reference should be to paragraph 76 of Janice Carter’s evidence (not 75).

This issue relates to AP29.B.1, second bullet point — the three strikes provision, where Ms Carter
has drawn attention to my recommendation to replace the word “measured” with “assessed”.

On reflection, and having discussed this with Mr Ballagh, it is considered appropriate to retain the
word “measured”.

20. Types of activities in Port Industrial Area - Refer to Janice Carter’s evidence
paragraph 90, Council Officers to report back.

Planner’s Response:

This relates to IN1.3, the policy restricting non-industrial activities in the Port Industrial Area.
The submission of Gibbons Holdings Limited expressed concerns that the variation was
unnecessarily restricting some (non-industrial) activities from locating in the Port Industrial Area.
Janice Carter, in her paragraph 90, commented that the words that Gibbons Holdings’ submission
relates to may have been included as part of Plan Change 05/02.

I can confirm that many of the words which appear in the variation in a shaded block are in fact
outside the scope of this variation 07/01 and were subject to Plan Change 05/02. That matter has
evolved to the stage where a decision has been released on Plan Change 05/02, and for the
Commissioner’s information the amended words now read as follows:

16
07/01 (Port Noise) Planners Supplementary Report 675532



IN1.3.i Marine-related activities which are not industrial activities have a need to
locate in the Port Industrial Area industriat-area”’?". These include activities which service
the Port, such as customs offices, those which directly service the marina or users of the
marina, or activities which have a direct relationship with the coast i.e. sea-scouts. Other
activities may also be appropriate, provided they do not contravene other outcomes sought
by the Plan in terms of the appropriate location of non-industrial activities. The approach
has been to allow these activities by consent way—ef-exception”’?", rather than creating
either a special zone for marine-related activities, or a commercial zoning which would
permit more than is necessary and conflict with the efficiency of use objective particularly
in relation to the reclamation.

21. Auckland Point School - Report back on methods to include Auckland Point School in
Variation, in particular PNL’s suggestion.

Planner’s Response:

In my original report I recommended amending INr.38 so that the rule will always apply to
Auckland Point School, regardless of any changes in the Port Effects Overlay. That solution does
not provide any mitigation for the school (i.e. it is not a ‘noise affected property’, and does not
therefore qualify for mitigation from the Port).

PNL’s suggestion was to amend INr.38.1 by accepting my recommendation (i.e. the rule continues
to apply to the School), but by also:

® restricting the application of the rule to the school operating hours, and
¢ adding words to require upgrading of the classrooms to achieve a level of 40dBA L4 inside

I generally support PNL’s suggestion, which goes further than what I had recommended, and is a
better response to issues facing the school.

However, I have two concerns:

¢ There is no indication in the suggested wording (in paragraph 85 of Janice Carter’s report)
as to who should pay for the ‘upgrading’, and I therefore assume it falls on the School to
do this, and

e The submissions by both Jim Sinner and Auckland Point School do not actually request
any changes to INr.38, they have specifically requested the school be included in the
mitigation package.

I have discussed this with the Council solicitor, and his response is as follows:

We understand that you will be commenting on the application of Rule Nr.38 for noise
received at Auckland Point School.

Our response is confined to the alternative option raised in the School’s submission that
Acoustic treatment under the Port Noise Mitigation Plan should be available to the
school if it comes within the 55dBA noise contour, or greater.
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A number of plan amendments would be required to achieve this. The definition of
‘noise affected property’ would need to be expanded as follows:

Noise affected property means a site used for residential purposes or as an
educational facility’ that is situated in the Residential Zone adjacent to Port Nelson

A similar addition is required to the definition of ‘habitable space’, which we have set out
in our response to number 2 on the list. The expanded definition would therefore be:

‘Habitable space means the interior parts of a building used for any residential activity
or as an educational facility but excluding ........ ’

We understand that the School’s submission suggests that noise measurements at the
School should be taken during normal school hours (8.30 am to 3.30 pm). An
amendment may be required to AP29.A.2 to make explicit the noise measurement
requirements for Auckland Point School.

It may also be appropriate to consider a separate mitigation proposal for Auckland Point
School (for inclusion in AP29.B) which entitles the school to receive the full cost of
Acoustic treatment (as opposed to a contribution towards those costs) and does not
trigger the option to purchase provisions should the School come within the provisions of
AP29.B.1 (mitigation for noise-affected properties above 65dBA). There are aspects of
AP29.B which do not seem to be appropriate for an educational facility. Separate
consideration of the mitigation requirements for Auckland Point School may therefore be
appropriate.

" The term ‘educational facility’ is defined in the NRMP.

22.

Port Chalmers Decision - Commissioners wish to hear Officer’s response to NWPA
solicitor’s critique of Planner’s analysis of Port Chalmers decision.

Planner’s Response:

Ms Semple, solicitor for NWPA, in legal submissions has challenged the basis of using the Port
Chalmers approach in Nelson, due to different circumstances that exist between the two ports.

The management and mitigation approach being promoted in Variation 07/01 clearly stems from
the approach endorsed by the Environment Court in the Port Chalmers case.

I believe there are definite similarities between the two ports. These include:

Both ports have residential housing in close proximity to the Port operations,
Both ports have difficulty in meeting the prescribed noise limits in the Plans, and

Both ports have potential ‘contamination’ issues with identifying sources of noise.

The decision of the Environment Court (W 77/2003) noted that: “The Port Chalmers references
identify issues that have plagued the residents, the Port company and the Courts for years. They
are not dissimilar to what is now occurring in Nelson”.
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It further went on to acknowledge that Mr Allan (PNL’s counsel) identified that the Port Chalmers
judgment “contains considerable wisdom on how noise amenity issues may be resolved where
there are few buffers existing between the residents and the Port operations”.

It also acknowledged Mr Allan’s point that: “Nelson operates as a tidal port and can only be
accessed at certain times, and that night time adverse noise events are not going to disappear and
such mitigation measures would be a more realistic approach than controlling noise limits by way
of enforcement”.

My original report did not state that these were the Court’s findings, as I think Ms Semple has
asserted. These passages were an acknowledgement by the Court of PNL’s case for an
adjournment of the appeals, so that a variation may be prepared and processed. My report quoted
the relevant passages directly from the Court’s decision.

The point I was trying to make was there is considerable discussion in the Court’s decision that
would in my view support the approach we have embarked on for Nelson, that being the
management and mitigation approach. I stand by this as being the best approach for addressing the
difficult issue of managing and mitigating noise effects at Port Nelson, with the various
modifications and refinements that have been made to the Port Chalmers solution.

Ms Semple’s submissions also highlight the practical difficulties in enforcing a rules-based
approach at Port Chalmers. The assertion is that such practical difficulties for enforcement do not
arise at Port Nelson, and that we should therefore be considering a rules-based regime (together
with mitigation at the Port’s cost).

The main difficulty with a rules based approach at Port Chalmers arises from the jurisdictional
issues, as noise controls ‘overlap’ between district and regional plans. Ms Semple refers, at her
paragraph 11, to the Court’s judgment in that case being: “All experts seem to agree that for
practical purposes it would make enforcement action of any controls...difficult to enforce”.

I agree that the cross boundary jurisdictional issues do not arise in Nelson, as we have a unitary
authority and a combined district and regional Resource Management Plan.

However, in my view there are other practical difficulties in a regulatory/enforcement approach to
controlling noise at Port Nelson, not least being the tidal nature of the Port, and the inherent
difficulties in meeting any reasonable night time noise limits.

This is reflected in the Environment Court’s decision, in W 77/2003, which states that the noise
current noise standards are ‘“clearly not practical to retain in the face of existing and future
operations.” The decision also acknowledges Mr Allan’s submission that due to the tidal
constraints of the Port “mitigation measures would be a much more realistic approach than
controlling noise limits by way of enforcement”.

It is my opinion, that when read as a whole, the Court, in deciding to adjourn the references until
such time as a variation is dealt with, was influenced by the case put by the Port, and supported by
the Council. In my view it gives encouragement to the variation being prepared along similar lines
as the Port Chalmers approach, as evidenced in several passages throughout its decision.

Even if I am wrong in that, I do not consider any differences between Port Chalmers and Port
Nelson are so significant as to warrant the abandonment of the management and mitigation
approach being promoted through variation 07/01 for Port Nelson, in favour of an alternative
regulatory noise control and enforcement regime (which is not before the Commissioners in any
event).
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In my planning evidence, and in the reviews and expert comments of Mr Ballagh, we have
endeavoured to establish for the Committee that Variation 07/01 will work, and is appropriate in
the Nelson situation. Further comparisons with Port Chalmers are not necessary or helpful in my
opinion.

23. Meteorological data - Officers to locate data for Port area, and comment on the validity
of ‘neutral’ conditions used in modelling.

Mr Ballagh’s Response:

I will be able to report to the Committee at the hearing on this issue.

24, Legal opinion on mitigation — Review the advice in Council solicitor’s legal opinion,
specifically for new dwellings outside the Port Effects Overlay, and ability to be included
in mitigation if contours change to affect the new dwelling.

Planner’s Response:

The Solicitor’s response is as follows:

We have suggested in our response to issue 10 that the Port noise contour map should
become a planning map forming part of the Nelson Resource Management Plan. In our
view this would ensure that any existing property brought within the provisions of the
Port Noise Mitigation Plan (AP29.B) in the future will have the benefit of condition (b) of
Rule INr40.1. In effect there will be public notification of a plan change where the Port
noise contour plan is updated and includes for the first time an existing property within
the provisions of AP29.B.

For the avoidance of doubt, condition (b) of INr40.1 could be added to as follows:
‘b) ...... and includes the purchase or acoustic treatment of any existing

property included on the noise contour map as a noise affected property
following the updating of the Port noise contour map required by AP29.4.2.i(d).

25. Suburban/Commercial Zone — Summarise the protection provided to residential units
in this zone if port noise increases.

Planner’s Response:

Under the proposed variation the mitigation provisions of Rule INr.40.1b) do not apply to
properties in the Suburban Commercial Zone. This rule specifically requires mitigation of “Noise-
affected properties”, and the definition applies only to properties in the Residential Zone.

Apartments and other properties that have been built in the Suburban Commercial Zone have all
done so by way of resource consent, and were all required to be acoustically insulated to achieve
an internal level of noise attenuation of 45dBA.

Any upgrading of the existing acoustic insulation would therefore be at the owner’s cost. The
Suburban Commercial Zone objectives and policies do not really anticipate a high level of
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residential amenity within this zone, as opposed to the Residential zone, which is of course set up
for providing residential living environments.

Having said that, I do accept that the Council has seen fit to consent to these developments, and
the view could be taken that these properties should therefore be ‘protected’ by the variation.

The only protection that these properties may have under the variation from potential increases in
noise from the Port would come from:

e the successful implementation of the Port Noise Management Plan, including noise
reducing and noise minimising practices initiated by the Port operator, and

e The Port Noise Liaison Committee which has as one of its main roles the task of
investigating incidences of excessive noise, noise complaints, and making
recommendations to the Port operator with respect to these matters.

This is a matter that could be monitored and reviewed post implementation of the variation, and in
the event that noise levels increase sufficient to warrant additional protection, some additional
provisions could be investigated at that time. However, on balance, I consider the variation does
not need amendment at this time, and indeed no party has requested any amendment via the
submission process to provide additional protection to apartments in the Suburban Commercial
zone.

26. Noise predictions — Consider wording that could be added to AP29 to require specific
details of noise predictions to be documented in the management/mitigation plan (to
address the request for transparency in predictions raised by Dr Trevathan).

Mr Ballagh’s Response:

This issue could be addressed (if within scope) by modifying AP29.A.1 (e) and AP29.A.2 (d) as
follows:

“(e) Noise modeling, noise monitoring, auditing and reporting procedures and_shall
include the sound power levels of all significant noise sources, full details of operating
scenarios, meteorological conditions and _any other relevant inputs to the noise
modeling process.

(d) The Port Operator shall produce and include in the Port Noise Management Plan a
port noise contour map based on a-busy-5-day. the operating scenario producing the
noisiest anticipated 5 day period.”
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27. Complaint procedure — Review whether complaints are best directed to Nelson City
Council or to the Port Operator in the first instance. What should be included in the
variation in this respect.

Planner’s Response:
The variation deals with noise complaints through:

e AP29.A.1i(f), which requires that the Port Noise Management Plan shall contain ‘Complaint
Handling procedures’, and

e AP29.A.2i(h) which requires that: ‘When a noise complaint is received the Port Operator
will immediately advise the Nelson City Council if the complaint is not received through the
Nelson City Council’.

The draft Port Noise Management Plan has a Flow Chart for Noise Complaints attached in
Appendix B. I had some involvement in commenting on an earlier version of this chart.

In my view it is essential that complaints can be directed to one place, be that the NCC or the Port
operator. The feedback I have had, on the way things work at present, is that people find there is
no proper system, and calls get sent to both NCC and the Port, and any response is patchy and
uncoordinated.

One option would be for complaints to be made directly to the Port, with follow up action by the
NCC if required. That has the advantage of potentially enabling a quick response from the Port in
being able to stop the source of noise immediately, or as soon as possible. A potential
disadvantage is that there may be some mistrust from residents in the way the Port will deal with
complaints of this kind, for instance if a ship s being unloaded to meet the tides and stopping an
activity may have consequences for the Port. It may also be perceived that the Port will wish to
avoid a ‘strike’ being recorded on its record.

My preference is for all complaints to be made in the first instance to the NCC Environmental
Officer. Whilst it may transpire that the officer cannot get out to the site immediately the
complaint is made, it will in my view be perceived in a better light if the Council is taking control
of the complaints process as an independent body, and its Environmental Officers are trained in
dealing with noise complaints and recording the facts for any possible enforcement action that may
ensue (i.e. through recording a ‘strike’ in terms of the variation, or a Court proceeding under
section 16 of the RMA).

My recommendation is for the NCC Environmental officers to be the recipient of all noise
complaints, and for the Council to publicise this widely, and in a written note to all residents in the
Port Effects Overlay (and wider if required). For any instances where noise complaints are made
directly to the Port, the NCC officer is to be immediately advised and will investigate (refer to
AP29.A.2i (h)).

Council’s Environmental Officers have been involved in the development of this flow chart and
have been conscious for several months of the need to provide the necessary resources to handle
this task
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In my view the noise complaints flow chart sits well in the Port Noise Management Plan, as it
minor changes can be made to it required without a plan change each time.

However, I also support a reference to the procedure for noise complaints in the variation itself, so
that the key aspects of process (i.e. the Council being the recipient of all complaints) are not able
to change without statutory and public process.

Accordingly, I recommend amending AP29.A .2i(h) as follows:

(h) The Nelson City Council will take such steps as necessary to encourage any noise
complaints to be made directly to it, and the Environmental Officer will investigate the
complaint as soon _as _circumstances allow. When a noise complaint is received the Port
Operator will immediately advise the Nelson City Council if the complaint is not received
through the Nelson City Council.

I also recommend amending AP29.A.1i(f), as follows:

(f) Complaint Handling procedures to_be summarised in_a Flow Chart, with _all
complaints to be directed to _Nelson City Council for the initial investigation’.

28. Two-storey dwellings — Review the provisions for two storey dwellings outside a
particular contour at ground level but with the first floor bedroom windows exposed to
higher noise levels.

Mr Ballagh’s Response:

The Port Operator has confirmed that predictions would be made for each individual house at the
relevant floor height.

Accordingly, the Variation could be expanded at AP29.A.2 by adding a new clause after existing
clause (d), as follows:

AP29.A.2 (d) For the purposes of determining mitigation treatment in accordance
with AP29.B the noise shall be measured or predicted at 1.8 metres above the floor
height of the relevant room to be treated.

23
07/01 (Port Noise) Planners Supplementary Report 675532



CONCLUSION

This concludes the supplementary report. I am happy to discuss these issues further, and I can also
provide comment on the additional matters (or omissions from the list) sent in the last few days by
submitters.

As noted, Mr Ballagh and Mr Ironside will both be in attendance to respond to any questions
regarding items they have contributed a response on.

I am also happy to assist the Commissioners, with Mr Ironside’s expertise as appropriate, to
identify whether any amendments to the variation they may wish to consider would be within the
scope of submissions.

Gary Rae,
Planning Consultant for Nelson City Council

23 June 2008
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